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This appeal arises from the denial of an application by
the Huntsville Housing Authority ("HHA") to the State of
Alabama Licensing Board for General Contractors ("the Board")
for a general contractor's license.

On April 3, 2013, HHA filed in the Montgomery Circuit
Court ("the circuit court") a one-count complaint against the
Board seeking to appeal the Board's decision to deny its
licensure application, citing § 34-8-27, Ala. Code 1975.
Section 34-8-27, which is part of the chapter of the Code
addressing licensure of general contractors,$S 34-8-1 et seq.,
Ala. Code 1975, provides:

"Any party aggrieved by any decision of the

Board, either in denying an application for license

as a general contractor or in revoking a license,

may appeal to the Circuit Court of Montgomery County

by filing a bond with the clerk of the court,

conditioned to pay all costs of the appeal. Upon

notice of the appeal Dbeing served upon the
Board, an issue shall be made up by the court

between the appellant and the ... Board, in which
the appellant shall allege in what respect the
action of the ce Board was erroneous and

prejudicial to him or her; whereupon the court shall
hear the -evidence and, without regard to the
decision of the ... Board, shall render such
decision as the court is of the opinion the

Board should have rendered in the first instance."

On the same day that HHA filed its complaint, HHA also filed

a cost bond with the circuit court.
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In its complaint, HHA alleged and asserted, in part:

"5. On or about July 11, 2012, HHA submitted a
written application (the 'application') to the Board
for a general contractor's license.

"6. On or about July 16, 2012, HHA received a
memorandum from the Board (the 'memorandum') .
with regard to the [general contractor's]

examination:
nw
"7. The memorandum ... requested that HHA

complete some additional forms and provide some
additional information. HHA completed the required
forms and provided the requested information to the
Board within a reasonable time after receiving the
memorandum.

"8. In reasonable reliance on the memorandum,
HHA paid the required fees for its employee and
qualified party, Connie McLaurin ('McLaurin') to
register for and take the examination. The Board
accepted the fees and allowed McLaurin to complete
at least part of the examination.

"9. On January 9, 2013, after McLaurin had
already taken part of the examination, Kristi
Whynott with the Board contacted McLaurin via
telephone, and left a voice message stating that the
Executive Secretary of the Board, Joseph Rodgers
('Rodgers'), was denying the application 'based on
the definition of general contractor because [HHA]
[is] a non-profit organization.'

"10. On February 13, 2013, HHA sent a letter to
Rodgers requesting an opportunity to be heard at the
February 20, 2013, Board meeting concerning the
denial of the application.
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"1ll. At the Board meeting on February 20, 2013,
(the 'hearing'), the undersigned [counsel for HHA]
appeared before the Board on behalf of HHA to appeal
the denial of the application. The undersigned
presented facts and legal argument showing that the
application was due to be granted, and answered
questions posed by the Board members.

"12. At the hearing, the only argument advanced
by the Board members and/or Rodgers in opposition to
the granting of the application was that HHA is a
public entity, and public entities should not
compete with private entities.

"14. At the conclusion of the hearing, the Board
instructed [counsel for HHA] that it would consider
HHA's appeal of the denial of the application, and
inform HHA and/or [counsel for HHA] when 1t reached
a decision concerning the same.

"15. On or around March 5, 2013, an assistant
for [counsel for HHA] contacted the Board to inquire
as to whether a decision had been reached concerning
HHA's appeal. Rodgers returned her call and stated,
over the telephone, that the Board had denied HHA's
application, and that the Board would send HHA
something in writing outlining the Board's reasoning
for the denial.

"l6. On March 25, 2013, because neither HHA nor
[counsel for HHA] had received anything in writing
from the Board, [counsel for HHA] sent a letter to
Rodgers requesting written notice confirming the
Board's decision in regard to HHA's application and
outlining the reasons for said decision. A true and
correct copy of the letter is attached hereto as
Exhibit 'A.'

"17. To date, neither HHA nor [counsel for HHA]
has received anything in writing from the Board
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concerning HHA's appeal of the denial of 1its
application for a general contractor's license."

In its complaint filed in the circuit court, HHA asserted
that its licensure application met the requirements of all
applicable statutes, rules, and regulations, and, therefore,
it maintained, it was entitled to a general contractor's
license. HHA maintained:

"The Board has not provided HHA with anything in

writing outlining the reasons for denying the

[alpplication. Nevertheless, assuming that the

Board's reason for denying the [a]lpplication was

that HHA is a public entity, HHA states that the

Board's decision was erroneous and prejudicial to

HHA because there is no prohibition against public

entities holding [a] general contractor's license in

the Alabama Code or the Alabama Administrative

Code."

HHA requested that the circuit court hear evidence and,
without regard to the decision of the Board, render a judgment
or decision as the Board should have rendered in the first
instance, citing § 34-8-27.

On May 6, 2013, the Board filed a motion to dismiss HHA's
complaint for, among other reasons, lack of subject-matter
jurisdiction, pursuant to Rule 12(b) (1), Ala. R. Civ. P. 1In

its motion to dismiss, the Board did not reference the Alabama

Administrative Procedure Act ("AAPA"), § 41-22-1 et seqg., Ala.
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Code 1975; instead, the Board asserted, among other things,
that the complaint should be dismissed because the Board is
entitled to sovereign immunity. Several days later, on May 8,
2013, HHA filed an amended complaint seeking to add as
additional defendants the five members of the Board, solely in
their official capacities, and Joseph Rodgers, the Board's
executive secretary, solely in his official capacity.!
Thereafter, all the defendants moved to dismiss,
asserting, among other things, that HHA's action should be
dismissed for lack of subject-matter jurisdiction Dbecause,
they maintained, HHA had failed to exhaust its administrative
remedies and/or had failed to comply with the appeal
provisions of the AAPA.? HHA responded by asserting, among
other things, that § 34-8-27, and not the AAPA, provided the
statutory Dbasis for appeal of the Board's denial of its

licensure application. We note that § 41-22-20, Ala. Code

'HHA also sought to add five additional counts not
relevant to the disposition of this appeal. Therefore, we do
not discuss those additional counts in detail.

0n June 24, 2013, the circuit court held a hearing at
which it appears it heard oral arguments on the motions to
dismiss filed by the Board and Rodgers, as well as various
other motions and responses thereto. On July 15, 2013, the
Board members jointly filed a motion to dismiss.

6
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1975, a part of the AAPA, provides for the appeal of a final
decision of an administrative agency in a contested case; that
statute provides, in part:

"(a) A person who has exhausted all
administrative remedies available within the agency,
other than rehearing, and who 1is aggrieved by a
final decision in a contested case is entitled to
judicial review under thl[e AAPA].

" (b) All proceedings for review may be
instituted by filing of notice of appeal or review
and a cost bond with the agency to cover the
reasonable costs of preparing the transcript of the
proceeding under review, unless waived by the agency
or the court on a showing of substantial hardship.
A petition shall be filed either in the Circuit
Court of Montgomery County or in the circuit court
of the county in which the agency maintains its
headquarters

(d) The notice of appeal or review shall be
filed within 30 days after the receipt of the notice
of or other service of the final decision of the
agency upon the petitioner or, if a rehearing is
requested under Section 41-22-17, [Ala. Code 1975,]
within 30 days after the receipt of the notice of or
other service of the decision of the agency thereon.

This section shall apply to judicial review
from the final order or action of all agencies, and
amends the judicial review statutes relating to all
agencies to provide a period of 30 days within which
to appeal or to institute judicial review."



2121043

On August 1, 2013, the circuit court entered an "order of
dismissal”™ that, among other things, dismissed the action for
lack of subject-matter Jjurisdiction, determining, in part:

"[HHA] has filed a complaint and first amended
complaint in [the circuit court] seeking judicial
review of the [Board's] denial of its application
for a general contractor's license. Specifically
HHA states in its first amended complaint that HHA's
attorney appeared at a hearing before the Board in
February to appeal the denial of its application for
a license. At that time, HHA's attorney presented
facts and legal arguments and answered questions
posed by the Board members. Subsequently thereto,
the Board denied HHA's application. (See first
amended complaint at paragraphs 16-19.)

"This court has considered HHA's complaint,
first amended complaint, motion for a preliminary
injunction and response to motions to dismiss and
defendants' motion to dismiss, motion to dismiss
first amended complaint, motion to dismiss claim for
injunctive relief, and Rodgers's motion to dismiss,
as well as held a hearing on June 24, 2013, related
to the same. Upon consideration of the foregoing,
this court finds that it lacks subject matter
jurisdiction over this matter based on HHA's failure
to meet the statutorily mandated notice and filing
requirements for judicial review set forth under
Ala. Code 1975 S 34-8-277 and the Alabama
Administrative Procedure Act (the AAPA)."

HHA timely appealed. The dispositive issue on appeal is
whether the circuit court had subject-matter jurisdiction over
this action. We answer that question in the negative; we

agree with the circuit court's dismissal of this action for
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lack of subject-matter Jjurisdiction, albeit for a different
reason than the one upon which the circuit court based its
decision.

At the outset, we note the applicable standard of review
of a ruling on a motion to dismiss for lack of subject-matter

jurisdiction. In Ex parte Alabama Department of

Transportation, 978 So. 2d 718, 720 (Ala. 2007), our supreme

court stated:

"'""Tn Newman v. Savas, 878
So. 2d 1147 (Ala. 2003), this
Court set out the standard of
review of a ruling on a motion to
dismiss for lack of
subject-matter jurisdiction:

mrUrA ruling on a
motion to dismiss is
reviewed without a
presumption of
correctness. Nance v.

Matthews, 622 So. 2d
297, 299 (Ala. 1993).
This Court must accept
the allegations of the
complaint as true.
Creola Land Dev., Inc.
v. Bentbrooke Housing,
L.L.C., 828 So. 2d 285,
288 (Ala. 2002) .
Furthermore, in
reviewing a ruling on a
motion to dismiss we
will not consider
whether the pleader
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will ultimately prevail
but whether the pleader
may possibly prevail.
Nance, 622 So. 2d at
299."

"'"878 So. 2d at 1148-49."

"'Pontius v. State Farm Mut. Auto. Ins.

Co., 915 So. 2d 557, 563 (Ala. 2005). We
construe all doubts regarding the
sufficiency of the complaint in favor of
the plaintiff. Drummond Co. v. Alabama
Dep't of Transp., 937 So. 2d [56] at 58
[ (Ala. 2006)]."

"EX parte Alabama Dep't of Transp., 978 So. 2d 17,
20-21 (Ala. 2007)."

We also note that jurisdictional matters, such as whether
a decision is final so as to support an appeal, are of such
importance that an appellate court may take notice of them ex

mero motu. See Alabama Dep't of FEcon. & Cmty. Affairs v.

Community Serv. Programs of West Alabama, Inc., 65 So. 3d 39¢,

402-03 (Ala. Civ. App. 2010) (wherein this court, after noting
that appellate courts may consider matters relating to
subject-matter jurisdiction ex mero motu, determined that the
trial court lacked subject-matter jurisdiction of a judicial-
review action purporting to appeal a preliminary, as opposed

to a final, decision under the AAPA).

10
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In the present case, on or about March 5, 2013, Rodgers
told an assistant of HHA's counsel, via a telephone
conversation, that "the Board had denied HHA's [licensure]
application, and that the Board would send HHA something in
writing outlining the Board's reasoning for the denial." On
or about March 25, 2013, because neither HHA nor HHA's counsel
had received "anything in writing from the Board" regarding
the Board's denial of HHA's licensure application, HHA's
counsel wrote the Board a letter requesting written
confirmation of the Board's decision regarding the denial. On
April 3, 2013, HHA filed in the circuit court the present
action seeking to appeal the Board's decision to deny its
licensure application because, as of that date, neither HHA
nor HHA's counsel had received any "written notice" regarding
the Board's denial of HHA's licensure application.

The AAPA, which was enacted by Ala. Acts 1981, Act No.
81-855, "is intended to provide a minimum procedural code for
the operation of all state agencies when they take action
affecting the rights and duties of the public." § 41-22-2(a),

Ala. Code 1975.

11
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Section 41-22-26, Ala. Code 1975, provides, 1in part:
"[I]t is the express intent of the Legislature to replace all
provisions 1in statutes of this state relating to ... agency
orders, administrative adjudication, or Jjudicial review
thereof that are inconsistent with the provisions of thle
AAPA]."

Section 41-22-3, Ala. Code 1975, defines, among other

terms, "contested <case," "license," and "licensing" as
follows:
"(3) Contested case. A proceeding, including
but not restricted to ... licensing, in which the

legal rights, duties, or privileges of a party are
required by law to be determined by an agency after
an opportunity for hearing.

"(4) License. The whole or part of any agency
franchise, permit, certificate, approval,
registration, charter, or similar form of permission
required by law, but not a license required solely
for revenue purposes when issuance of the license is
merely a ministerial act.

"(5) Licensing. The agency process respecting
the grant [or] denial[] ... of a license ...."

Sections 41-22-12 through 41-22-18, Ala. Code 1975, set
forth the procedures to follow in contested cases, and § 41-
22-19(a), Ala. Code 1975, provides that "[t]lhe provisions of

[the AAPA] concerning contested cases shall apply to the grant

12
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[or] denial ... of a license." Section 41-22-15, Ala. Code
1975, provides, in part: "[I]n a contested case, a majority of
the officials of the agency who are to render the final order
must be in accord for the decision of the agency to be a final
decision.”" Section 41-22-16(a), Ala. Code 1975, requires the
final order in a contested case to be in writing, and § 41-22-
l6(d), Ala. Code 1975, sets forth the procedure for an agency
to notify a party of a final decision in a contested case.
"[Tlhe first rule of statutory construction [is] that

where the meaning of the plain language of the statute 1is

clear, it must be construed according to [its] plain
language." Ex parte United Serv. Stations, Inc., 628 So. 2d
501, 504 (Ala. 1993). "Principles of statutory construction

instruct this Court to interpret the plain language of a
statute to mean exactly what it says and to engage in judicial
construction only 1f the language in the statute 1is

ambiguous." Ex parte Pratt, 815 So. 2d 532, 535 (Ala. 2001).

Based on the plain language of the AAPA, the Board's licensing
process, including its denial of a licensure application, as
in the present action, falls within the definition of a

"contested case" under the AAPA. § 41-22-3(3) (defining

13
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"contested case"); § 41-22-3(5) (defining "licensing"); and §
41-22-19 (a) (providing that the provisions of the AAPA
concerning contested cases apply to the denial of a license).

See also Scott v. State Pilotage Comm'n, 699 So. 2d 196, 199

(Ala. Civ. App. 1997) (wherein this court, after quoting a
portion of the definition of "contested case" under § 41-22-
3(3), noted that "the denial of a license 1is considered a
contested case").

Section 41-22-25, Ala. Code 1975, provides:

"(a) Th[e AAPA] shall be construed broadly to
effectuate 1its purposes. Except as expressly
provided otherwise by th[e AAPA] or by another
statute referring to th[e AAPA] by name, the rights
created and the requirements imposed by thl[e AAPA]
shall be in addition to those created or imposed by
every other statute in existence on the date of the
passage of th[e AAPA] or thereafter enacted. If any
other statute 1in existence on the date of the
passage of th[e AAPA] or thereafter enacted
diminishes any right conferred upon a person by thle
AAPA] or diminishes any requirement imposed upon an
agency by thle AAPA], th[e AAPA] shall take
precedence unless the other statute expressly
provides that it shall take precedence over all or
some specified portion of th[e AAPA].

"(b) Except as to proceedings in process on
October 1, 1982, th[e AAPA] shall be construed to
apply to all covered agency proceedings and all
agency action not expressly exempted by thl[e AAPA]
or by another statute specifically referring to thle
AAPA] by name."

14
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In the present action, none of the conditions in § 41-22-25(a)
apply, so the AAPA governs. Section 41-22-20 provides for the
appeal of a final decision in a contested case. Section 41-
22-16(a) requires the final order to be in writing and to
include findings of fact and conclusions of law. It also
provides that the written final order

"shall be rendered within 30 days:

"(1l) After the hearing is concluded,
if conducted by the agency;

"(2) After a recommended order, or
findings and conclusions are submitted to
the agency and mailed to all parties, if
the hearing is conducted by a hearing
officer; or

"(3) After the agency has received the
written and oral material it has authorized
to be submitted, 1f there has been no
hearing. The 30 day period may be waived or
extended with the consent of all parties
and may be extended by law with reference
to specific agencies."
§ 41-22-16(a) (emphasis added) .
In the present case, 1t 1is undisputed that the Board
failed to comply with the mandatory requirements of § 41-22-
16 (a) regarding its denial of HHA's licensure application.

Rodgers's statement to the assistant to HHA's counsel during

the March 2013 telephone conversation appears, at best, to be

15
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a courtesy or a preliminary notice of denial, informing HHA to
expect a written final decision of the Board regarding the
denial; no such written final decision was rendered.

On application for a rehearing, the Board asserts, among
other things, that it now "is without power to take any
further action in this case, 1including issuing a written
decision," because, it says, HHA's application was denied by
"operation of law." The Board appears to suggest that, even
if the circuit court's judgment is amended to require the
Board to enter a written final decision, 1t cannot be
compelled to do so at this point 1in the 1litigation.
Specifically, the Board says, Rule 230-X-1-.35(2), Ala. Admin.
Code (State Licensing Bd. for Gen. Contractors), which governs
the Board, provides that an application for a license must be
approved within a year of the original application date. If
the application 1s not approved within that time, the Board
says, the application is deemed denied "by operation of law."
Here, the Board says, because HHA filed its application on July
11, 2012, far more than one year ago, that application is now
moot.

However, we cannot agree with the Board or with the

dissenting opinion's conclusion that HHA's application was

16
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deemed denied "by operation of law." The dissenting opinion

states that, in Noland Health Services, Inc. v. State Health

Planning & Development Agency, 44 So. 3d 1074 (Ala. 2010), our

supreme court held that the requirements of § 41-22-16(a) are
inapplicable when a state agency denies an application by
operation of law. Accordingly, the dissenting opinion
concludes, the Board was not required to enter a written final

decision. We find the reliance on Noland Health Services to

be misplaced.

That case involved a declaratory-judgment action that
Noland Health Services had filed in the Montgomery Circuit
Court against other health-care providers and the State Health
Planning and Development Agency ("SHPDA"). The health-care
providers and Noland Health Services had submitted competing
applications for certificates of need ("CON") to provide a new
health-care facility in Huntsville. Pursuant to § 22-21-
275(3), Ala. Code 1975, which sets forth the procedures the
legislature requires SHPDA to follow in reviewing applications
for CONs, once SHPDA has determined that an application is
complete and has notified the applicant of that fact, SHPDA's
Certificate of Need Review Board ("CONRB") must complete its

review of the application and make a decision within 90 days.

17
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SHPDA may extend the review period by 30 days without the
consent of the applicant; with the applicant's written assent,
the review period may be extended without limitation. § 22-21-

275(3); Noland Health Servs., 44 So. 3d at 1075. Section 22-

21-275(3) states, 1n pertinent part: "All reviews [0of CON
applications] must be completed prior to the termination of the
review period. If the state agency does not make a decision
within the period of time specified for state agency review,
the proposal shall be deemed to have been found not to be
needed." Section 22-21-260(14), Ala. Code 1975, sets forth the
definition of the "State Health Planning and Development
Agency" and provides, 1n pertinent part: "Where used in this
article, the terms, 'state agency,' and the 'SHPDA,' shall be
synonymous and may be used interchangeably."

In Noland Health Services, the CONRB was unable to convene

a quorum to consider the health-care providers' CON
applications within the time allowed by § 22-21-275(3), and
written consent of the applicants to extend the review period

could not be obtained. Noland Health Servs., 44 So. 3d at

1076. Noland Health Services sought a judgment in the circuit
court declaring that each of the applications of the health-

care providers was deemed denied as a result of CONRB's failure

18
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to make a decision on those applications within the applicable
review period. Noland Health Services also sought a
declaration that the time within which any of the health-care
providers could have requested judicial review of the denial
of the applications had expired, making any appeals of the
denials untimely. Id. After a hearing, the circuilt court
entered a judgment declaring that all of the applications had
been denied as a matter of law because of CONRB's failure to
convene a quorum. Accordingly, the circuit court held, that
failure left CONRB "'without power to take any action in this
case ..., including issuance of a "'final order."'" Id. None
of the parties appealed from that portion of the judgment.
However, the circuit court went on to hold that "'all
applicable appellate deadlines to [the] Circuit Court run from
the date of [this] order.'" Id. Noland Health Services
appealed from that portion of the judgment, asserting that the
time for filing a notice of appeal had already run and that the
circuit court did not have the authority to reestablish that
date.

On appeal, Noland Health Services argued that § 41-22-
20(d), Ala. Code 1975, a part of the AAPA, provides that

judicial review of an agency's decision shall be filed within

19
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30 days after receipt of the notice of or other service of the
final decision of the agency. Noland Health Service's position
was that, under the circumstances of that case, no action was
required of SHPDA to initiate the period for filing a notice
of appeal. One of the other health-care providers took the
position that SHPDA was required to enter a written final order
for the 30-day period in which to appeal to begin to run.

In resolving the issue, our supreme court wrote:

"First, S 41-22-16(a) assumes that the
administrative agency has the ability to act and to
issue a written final order; the statute does not
contemplate a situation in which a CON application is
denied by operation of law under § 22-21-275(3), Ala.

Code 1975, as a result of the CONRB's inability to

act within a specified period. 1In the present case,

as the circuit court found, SHPDA was without power

to take any action, including issuing a final order,

after the expiration of the 90-day period, as

extended. Therefore, § 41-22-16(a) is inapplicable to

the present situation.”

44 So. 3d at 1078-79.

In the case at bar, as mentioned, the Board contends that
its regulation Rule 230-X-1-.35(2), provides that if an
application to the Board is not approved within a year of the
original application date, the application is deemed denied by

operation of law. Rule 230-X-1-.35 1s titled "Testing

Requirements" and provides:

20
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"(1) An application for license must be filed with
the board prior to exam registration. Applicants
meeting prequalification are referred to the testing
vendor.

"(2) Candidates must schedule their exams upon
approval of their application by the Board. The
candidate's application must be approved by the Board
and passing scores on any required exams or required
reference letters must be completed within a year
from the original application date.

"(3) Score information will be related to candidates
as Pass or Fail.

"(4) Candidates will be required to bring to the test
site one government issued photo-bearing ID as proof
of identity.

"(5) Candidate photos taken by the testing vendor at
the beginning of the testing session will appear on
the score reports provided to the [B]oard.

"(6) Candidates shall be allowed to use reference
books while testing.

"(7) All exams will be given on computer, except for

those where [the federal Americans with Disabilities

Act] dictates the use of a paper-based test.”

Rule 230-X-1-.35(2), a regulation setting forth the
testing requirements established by the Board, and §
22-21-275(3), a statute passed by the legislature mandating
that a decision on a CON application must be made within a
specific time or the CON "shall be deemed to have been found

not to be needed," are not comparable. Additionally, § 22-21-

275(3) 1s applicable only to SHPDA and not to any other state

21
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agency. Thus, we disagree that, by analogizing the Board's
regulation with the SHPDA statute, one must conclude that any
application not approved by the Board within one year from the
original application date is deemed denied by operation of law.
Instead, we read Rule 230-X-1-.35(2) as notifying licensure
applicants that, if the Board approves their applications, then
they have one year from the date they filed their applications
to provide the Board with passing scores on any required exams
or with required reference letters. We do not read the
regulation as providing that any application pending for more
than one year from the date the application was filed is deemed

denied by operation of law.’ We find no legal authority to

Additionally, we note that Rule 230-X-1-.33, Ala. Admin.
Code (State Licensing Bd. For Gen. Contractors), provides:

"It is the burden of each applicant to supply all
information to the Board which is necessary for the
Board to consider the application. In the case of
references whose names are furnished Dby the
applicant, it is the burden of the applicant to see
that 1its references respond in a timely fashion
directly to the Board. Any application pending for
a vear or more without being completed will be
considered noncompliant. An applicant whose
application is noncompliant will be so notified by
the Board. When an application becomes noncompliant,
the applicant must complete a new application and
submit the same together with another application fee
in order to be considered for licensure by the
Board."

22
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support the proposition that HHA's application was denied by
operation of law on July 11, 2013, as the Board asserts.

Even if Rule 230-X-1-.35(2) could somehow be read to
create a certain time by which pending applications are deemed

denied by operation of law, we would still find Noland Health

Services to be inapplicable in this case. As our supreme court

pointed out in Noland Health Services, "[t]lhe CONRB did not

have the power to take any action concerning the applications
without a quorum, including issuing a written final order ...."
44 So. 3d at 1079. Our supreme court also stated that § 41-22-
16 (a) "assumes that the administrative agency has the ability
to act and to issue a written final order."

Unlike the CONRB in Noland Health Services, the Board in

this case was not operating under any impediment preventing it
from entering a written final order. Pursuant to § 41-22-
16(a), the Board had 30 days from the date of the February 20,
2013, hearing to make a decision on HHA's application and to
issue a written final order. Even though counsel for HHA
notified the Board that, as of March 25, 2013, the Board had

not complied with the requirements of § 41-22-16(a) and

(Emphasis added.)
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requested a written order, the Board still refused to respond.
To date, the Board continues to assert that it is not required
to issue a written final decision, despite clear law to the
contrary.

Although HHA did not have a written decision from the
Board, it appears to have complied with the statutory
requirements to appeal the denial of its application under
both the AAPA and § 34-8-27, which is part of the chapter of
the Code addressing licensure of general contractors. As
mentioned above, in its complaint seeking judicial review, HHA
stated that the Board's decision to deny its application was
erroneous and prejudicial, see § 34-8-27, because, HHA said,
there is no legal authority prohibiting public entities from
holding a general contractor's license. HHA also filed a cost
bond with the circuit court, see § 34-8-27; cf. § 41-22-20,

Ala. Code 1975.°¢ However, Dbecause we hold that the Board

‘“The dissenting opinion points out that the record
contains no evidence that HHA filed a cost bond with the
Board, as required by the AAPA unless such bond is "waived by
the agency or the court on a showing of substantial hardship."
S 41-22-20(b) . However, the record contains an appeal bond
that HHA filed with the circuit court pursuant to § 34-8-27,
in which it "assume[d] responsibility for costs in conjunction
with" its request for judicial review. The bond stated that
HHA "firmly binds itself to pay any costs which [the Board]
might incur by reason of preparing the record or transcript of
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failed to enter a written final order from which HHA could
appeal, and, therefore, failed to start the time in which HHA
had to appeal, we need not reach the issue of whether HHA
failed to comply with the notice and filing requirements
necessary for perfecting judicial review.

On rehearing, the Board also asserts that the circuit
court can take no action other than to dismiss HHA's appeal;
it cannot, the Board says, amend its judgment to require the
Board to enter a written final decision. However, because the
effect of the circuit court's judgment as 1t 1s currently
written prohibits HHA from pursuing an appeal of the Board's
decision, which it has the right to do, the judgment must be
corrected. The Board cites no authority—--and our research has
not revealed any authority--for the proposition that ordering
the circuit court to make such a correction in a judgment is
beyond the scope of this court's authority.

To be clear, this court holds that because there is no
written final decision within the meaning of the AAPA in the

present case, there is nothing for HHA to appeal from to

the proceedings under review or other costs properly
attributable to HHA as a result of the above-captioned appeal
to the Circuit Court of Montgomery."
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invest the circuit court with subject-matter Jjurisdiction.

See Alabama Dep't of Econ. & Cmty. Affairs v. Community Serv.

Programs of West Alabama, Inc., supra.’ Because the circuit

court does not have and never had subject-matter jurisdiction
over this action, we uphold the circuit court's dismissal of
the action.

As indicated above, however, our review of the record
convinces us that the circuit court's judgment, as written,
incorrectly finds that the basis for dismissal is HHA's
"failure to meet the statutorily mandated notice and filing
requirements for judicial review set forth under Ala. Code
1975 § 34-8-27 and the [AAPA]." That conclusion improperly
bars HHA from its legal right to pursue judicial review of the
Board's denial of its application for a general contractor's
license. Although this court agrees that the appeal is due to
be dismissed, we have determined that the proper basis for the
dismissal is the Board's failure to enter a written final

decision, not HHA's failure to meet notice and filing

"We note that § 41-22-20(f), Ala. Code 1975, provides that
"[ulnreasonable delay on the part of an agency in reaching a
final decision shall be Jjustification for any person whose
rights, duties, or privileges are adversely affected by such
delay to seek a court order compelling action by the agency."
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requirements for judicial review. Once the Board complies
with all of the requirements of § 41-22-16, including issuing
a written final decision containing findings of fact and
conclusions of law, then and only then will the time in which
HHA has to appeal the decision begin to run.

For the reasons set forth above, we instruct the circuit
court to enter an amended order of dismissal, consistent with
this opinion, so that a written final decision may be rendered
by the Board.®

APPLICATION FOR REHEARING GRANTED; OPINION OF JUNE 6,
2014, WITHDRAWN; OPINION SUBSTITUTED; APPEAL DISMISSED WITH
INSTRUCTIONS.

Pittman, Thomas, and Donaldson, JJ., concur.

Moore, J., concurs 1in part and dissents in part, with

writing.

°In doing so, we decline to express an opinion regarding
the relative substantive merits of the positions assumed by
HHA and the Board during their dispute.
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MOORE, Judge, concurring in part and dissenting in part.

I concur to grant the application for rehearing filed by
the State of Alabama Licensing Board for General Contractors
("the Board"); however, I dissent from the majority's decision
to dismiss the appeal with instructions.

When the Huntsville Housing Authority ("the HHA") filed
its appeal on April 3, 2013, the Board had not yet made a
written determination denying the HHA's application for a
general contractor's license and, thus, had not made a final
decision in accordance with Ala. Code 1975, § 41-22-16, a part
of the Alabama Administrative Procedure Act ("the AAPA"), Ala.
Code 1975, § 41-22-1 et seqg. Accordingly, I conclude that the
Montgomery Circuit Court ("the trial court") lacked subject-
matter jurisdiction over the appeal at that time.

I am of the opinion, however, that, on July 11, 2013, the
HHA's application, which was filed on July 11, 2012, was
denied by operation of Ala. Admin. Code (Licensing Bd. for
Gen. Contractors), Rule 230-X-1-.35(2). That rule provides,
in pertinent part: "The candidate's application must be
approved by the Board and passing scores on any required exams

or required reference letters must be completed within a year
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from the original application date." The parties agree that
the Board had not approved the HHA's application and that the
HHA's representative had not completed the requisite testing
to obtain the 1license within a vyear of the original
application date. Hence, pursuant to Rule 230-X-1-.35(2), the
application was deemed automatically denied.’ The main
opinion offers no other reasonable construction of that rule
that gives full effect to all of its language.

In Noland Health Services, Inc. v. State Health Planning

and Development Agency, 44 So. 3d 1074 (Ala. 2010), the

supreme court held that Ala. Code 1975, § 41-22-16(a), does

'Additionally, Rule 230-X-1-.33, Ala. Admin. Code
(Licensing Bd. for Gen. Contractors), provides, in pertinent
part:

"Any application pending for a year or more without
being completed will be considered noncompliant. An
applicant whose application is noncompliant will be
so notified by the Board. When an application
becomes noncompliant, the applicant must complete a
new application and submit the same together with
another application fee in order to be considered
for licensure by the Board."

That provision reinforces Rule 230-X-1-.35 by declaring that
any application that remains pending for more than a year is
automatically noncompliant and by requiring the applicant to
submit a new application in order to be considered for
licensure.
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not apply when a state agency denies an application by
operation of law. Rather, it decided, once an application is
denied by operation of law, that denial becomes ripe for
judicial review despite the absence of a written
determination.

In Noland Health Services, an application for a

certificate of need ("CON") was denied by operation of a
statute, Ala. Code 1975, § 22-21-275(3), which provides, in
pertinent part: "All reviews [of CON applications] must be
completed prior to the termination of the review period. If
the state agency does not make a decision within the period of
time specified for state agency review, the proposal shall be
deemed to have been found not to be needed.” In this case,
the application for a general contractor's license was denied
by operation of an administrative rule, not a statute.
However, rules adopted by an administrative agency in order to
accomplish its statutory duties "are regarded as having the
force of law and, therefore, become a part of the statutes

authorizing them." Hand v. State Dep't of Human Res., 548 So.

2d 171, 173 (Ala. Civ. App. 1988). Pursuant to the statutory

authority of Ala. Code 1975, §§ 34-8-2 and 34-8-3, the Board
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promulgated Rule 230-X-1-.35 to regulate testing and licensing
of general contractors. That rule has the comparable effect

of the statute at issue in Noland Health Services.

In Noland Health Services, the application was denied by

operation of law Dbecause the State Health Planning and
Development Agency's Certificate of Need Review Board
("CONRB") failed to make a decision on the application within
the time specified in § 22-21-275(3). The reason the CONRB
failed to make a decision in that case was because the CONRB
failed to achieve a gquorum during the review period at issue
and was, thus, unable to act. 44 So. 3d at 1076. The supreme
court did not base its decision solely on the lack of a
quorum; it also specifically held that § 41-22-16(a) did not
apply because of the inability of the CONRB to act once the
application was denied by operation of law. 44 So. 3d at 1079
("Moreover, not only did the CONRB not have the power to act
without a quorum, [the State Health Planning and Development
Agency] lost Jurisdiction to take any action on the
applications after the applications were denied by operation
of law; thus, it no longer had the power to issue a final

written order."). From the entirety of the opinion, it 1is

31



2121043

obvious that our supreme court would have reached the same
conclusion if the CONRB had achieved a quorum but had failed
to act on the application within the 90-day period set out in
§ 22-21-275(3). See 44 So. 3d at 1079 ("[Tlhe CON
applications were denied by operation of law when [the CONRB]
failed to make a decision within the applicable period for
review. At that point, the decision was final and thus ripe

for judicial review."). Thus, Noland Health Services stands

for the broader proposition that any time an application to a
state agency is denied by operation of law, for whatever
reason, that denial 1s a final decision that will support
judicial review even 1in the absence of the written
determination ordinarily required by § 41-22-16(a). The

supreme court's holding in Noland Health Services 1s not

confined solely to CON cases applying § 22-21-275(3).

Based on the supreme court's holding in Noland Health

Services, I conclude that the Board effectively denied the
HHA's application on July 11, 2013, and, thus, that the HHA's
right to appeal ripened on that date. The question thus
becomes whether the trial court acquired subject-matter

jurisdiction at that time over the HHA's appeal.
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According to Rule 4(a) (4), Ala. R. App. P., "[a] notice
of appeal filed after the announcement of a decision or order
but before the entry of the judgment or order shall be treated
as filed after the entry and on the day thereof." However,
that rule, 1like all the other rules of appellate procedure,
applies only in appeals to the Alabama Supreme Court, to this
court, or to the Court of Criminal Appeals. See Rule 1, Ala.
R. App. P. Appeals from state agencies are governed by the
procedural rules set out in the AAPA, most specifically Ala.
Code 1975, § 41-22-20. Nothing in the AAPA specifically
addresses the effect of the premature filing of a notice of
appeal.

In Kim v. Comptroller of Treasury, 350 Md. 527, 714 A.2d

176 (Md. Ct. App. 1998), the Maryland Court of Appeals
considered that exact issue under Maryland's administrative-
procedure law. A tax court orally ruled against a taxpayer in
a contested case concerning liability for sales and use taxes.
As in Alabama, Maryland's law requires a final decision of a
state agency to be in writing, but the taxpayer filed a
petition for judicial review before the tax court had entered

any written ruling. The reviewing court dismissed the
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petition as premature. 350 Md. at 532, 714 A.2d at 178. The
Maryland Court of Appeals, however, held that, so long as the
ground for prematurity no longer exists, a reviewing court may
proceed to the merits of the case. 350 Md. at 537, 714 A.2d
at 180.

The Kim decision rested partially on the theory that the
time for filing a petition for Jjudicial review 1is not
Jjurisdictional under Maryland law. Alabama law differs in

that regard. See Ex parte Alabama State Pers. Bd., 86 So. 3d

993 (Ala. Civ. App. 2011) (periods provided in the AAPA for
filing a petition for judicial review are Jjurisdictional in
nature). Nevertheless, this case does not involve the tardy
filing of a petition for judicial review, which would have
deprived the trial court of subject-matter jurisdiction under
numerous Alabama cases; 1instead, it involves the premature
filing of a petition for judicial review, which prematurity
was resolved before the trial court acted on the motion to
dismiss filed by the Board and the other defendants. In those
circumstances, nothing in the cases construing the AAPA would
prevent a circuit court from acquiring subject-matter

Jjurisdiction to rule on a petition for judicial review. See
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Ala. Code 1975, § 41-22-2(b) (7) (declaring that one of the
overriding purposes of the AAPA is "[t]o simplify the process
of judicial review of agency action as well as increase 1its
ease and availability").

That said, in order to perfect its appeal, the HHA still
had to comply with the procedural requirements for perfecting
an appeal. Alabama Code 1975, § 34-8-27, requires a party
appealing from the denial of an application for a general
contractor's 1license to file an appeal 1in the Montgomery
Circuit Court "by filing a bond with the clerk of the court,
conditioned to pay all costs of the appeal." Section 34-8-27
further requires that an appellant serve the Board with notice
of the appeal after filing the same with the circuit court.
Section 41-22-20(b) provides, in pertinent part, that "[a]ll
proceedings for review may be instituted by filing of notice
of appeal or review and a cost bond with the agency to cover
the reasonable costs of preparing the transcript of the
proceeding under review, unless waived by the agency or the
court on a showing of substantial hardship." The notice and
filing provisions of the AAPA apply to the extent they are

inconsistent with § 34-8-27. See Ala. Code 1975, § 41-22-
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25(a) (providing that provisions of the AAPA generally take
precedence over other laws governing administrative
procedure) .

In this case, the trial court specifically found that the
HHA had not met the "notice and filing requirements for
judicial review set forth under [§$ 34-8-27] and [the AAPA]."
On appeal, the HHA argues that it had to comply with the
requirements of only § 34-8-27 and that it fully complied with
those requirements by filing a petition for judicial review in
the trial court, by filing a bond with the clerk of the trial
court, and by subsequently serving the petition for judicial
review on the Board. However, the HHA also had to comply with
the AAPA, which requires service of a notice of appeal on the
agency before the filing of a petition for judicial review.
See Ala. Code 1975, § 41-22-20(d) ("The petition for judicial
review in the circuit court shall be filed within 30 days
after the filing of the notice of appeal or review.").
Nothing in the record indicates that the HHA ever served the
Board with a notice of appeal. The record indicates that the
HHA served the Board with a copy of its petition for judicial

review, but service of a copy of that petition is a separate
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requirement under § 41-22-20(d) ("Copies of the petition shall
be served upon the agency and all parties of record."). 1Its
failure to serve the Board with a notice of appeal deprived
the trial court of subject-matter Jurisdiction over the

appeal. See Ex parte Alabama State Pers. Bd., 90 So. 3d 766

(Ala. Civ. App. 2012).°8

On appeal, the HHA does not dispute that it failed to
comply with the requirements of the AAPA, erroneously arguing
instead that the AAPA does not apply to its petition for
judicial review. The HHA also asserts, without citation to
any legal authority, that the Board should be estopped to
assert the applicability of the AAPA. Because this court
cannot consider that argument, see Rule 28 (a) (10), Ala. R.
App. P., the HHA has not provided this court any lawful basis
for reversing the judgment of the trial court. Therefore, in
my opinion, the judgment of the trial court 1is due to be

affirmed.

8Contrary to the statements in the main opinion, So.
3d at , the record does not contain any evidence indicating
that the HHA filed a bond with the Board to cover the
transcript costs as required by § 41-22-20(b); however, that
requirement is not jurisdictional and may be cured. See State
Dep't of Human Res. v. Funk, 651 So. 2d 12, 15 (Ala. Civ. App.
1994) .
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